fits to lapse during FMLA leave only if the plan allows reinstatement at the end of the leave without requalification. It is important for employers to include legal counsel with expertise in labor and employment law in policy development and review because they must defend the employer against any legal claim. In addition, they have specialized knowledge about the impact of circuit court case law and U.S. Department of Labor FMLA interpretations as well as the integration of FMLA with state paid and unpaid leave legislation (Cossi, 2003; U.S. Department of Labor, 2004b) .
Another important policy impacting FMLA administration is the employer's absentee call-in process, including discipline for noncompliance. A centralized system is preferred with documentation maintained by voice recording or accurate transcription. Statements such as, "I'm sick" or "FMLA," are not considered to provide adequate notice of the need for family and medical leave. However, Section 825.302(c) of the FMLA regulations do require that:
The employer should inquire further of the employee if it is necessary to have more information about whether FMLA leave is being sought by the employee, and obtain the necessary details of the leave to be taken (U.S. Department of Labor, 2004a).
The occupational health nurse may be the most appropriate individual to make and document these inquiries of the employee through a call back system. Recent court cases seem to be emphasizing and expanding the employer's obligation to inquire further about the reasons for an employee's absences if it is known that the employee has a serious heath condition (Miller v. GB Sales & Service, 2(03) or even if the employee's performance might cause the employer to suspect a serious health condition exists (Byrne v. Avon Products Inc., 2003) .
Other employer policies that may be of value in reducing intermittent absenteeism because of FMLA serious health conditions include: • Flextime policies when consistent with the employer's business demands and labor agreements. • Policies limiting intermittent leave to the minimum that is medically necessary and therapeutic. For example, the clearly and consistently communicated expectation that whenever possible, an employee will report to work prior to and following scheduled medical appointments and that when incapacitated by a chronic condition, an employee will return to work at any time during their normal work shift that their condition improves and is no longer incapacitating. • Transitional work programs. Although employees on FMLA leave may choose to take leave rather than return to modified work, FMLA leave is unpaid and can provide a powerful incentive for voluntary participation in effective programs.
Key points to remember for the defense of any adverse action against an employee are that the employer must show that the employee was informed and should have known about the policy and that the policy was consistently applied and enforced. Subpart C of the FMLA regulations describes the notices that are required of employers and includes the admonition that if employers fail to provide the notices required, they may not take action against employees for failure to comply with any required provisions (U.S. Department of Labor, 2004a).
MEDICAL MANAGEMENT OF FMLA LEAVES
Employers may require that employees provide medical certification 10 support a request for leave • Specific consequences of failure to maintain employee contributions.
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• Other benefit continuation responsibility of employee.
• Continued accrual of vacation, profit share, length of service, etc.
UKey employee" exemption
• Not denied FMLA leave, but may not be reinstated to same or equivalent job. • Company willadvise attime of request.
Other
• Other employment is prohibited during FMLA leave. • Terminated if: employment relationship would have terminated if not on leave; employee fails to return or advises of intent not to return; obtains leave fraudulently; employee exhausts entitlement. • Whether intermittent or reduced work schedule leave will be necessary. • The likely duration and frequency of periods of incapacity (for pregnancy or chronic condition leaves). • A general description of any continuing treatment regimen, including the probable number of treatments, the interval between treatments or actual dates of treatment when known, and any period of recovery required following treatment.
• Whether employees are unable to perform work of any kind or unable to perform any essential functions of their position (for employees' own serious health conditions). • Whether assistance is required for basic needs or safety, for transportation or to provide psychological comfort (for a family member's serious health condition).
The occupational health nurse's role might include review of the medical certifications and formulation of an appropriate request for any missing information to be given to employees for delivery to their health care provider. The FMLA states employees must provide this information ''within a reasonable time," but fails to define this time period. It is therefore recommended that employers include a specific date when the missing or incomplete information is due. An employer's legal counsel should support an appropriate time allowance, often ranging from 2 to 15 days.
With the employee's permission, a health care provider (representing the employer) may contact the employee's health care provider only for purposes of clarification and authentication of DECEMBER 2004, VOL. 52, NO. 12
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the medical certification. Most occupational health nurses are not included in the FMLA definition of health care provider (AAOHN, 2(02) . Another appropriate and valuable occupational health nurse activity may be to identify those leave requests that require clarification or authentication or a second opinion based on employee interviews, attendance history, and review of the certification.
Because employers select the second opinion provider, occupational health nurses also may assist in identifying an appropriate medical specialist and may formulate a set of questions the employer needs this provider to address. In coordinating second opinions, key points for occupational health nurses to remember are: • The health care provider selected may not be one regularly used by or under contract with the employer except in areas with extremely limited access to health care. • The information that may be requested is limited to the serious health condition for which leave is needed and the elements of the initial certification.
• The employer must provide the employee with a copy of the second opinion.
• If the first and second opinions differ, a third opinion may be required at the employer's expense with a jointly approved provider.
• No second or third opinions may be required for recertifications.
OUTCOME MEASURES FOR FMLA PROGRAMS
Outcome measures should be determined during the planning phase of an FMLA management program and are critical to demonstrating value and cost effectiveness. Qualitative outcome measures may include: • The percent of available work days or hours lost. • The actual hours lost multiplied by the company's accepted productivity cost-conservatively 150% of the employee daily compensation (Wat-sonWyattWorldwide, 2(00). • The days lost per full time employee. • Incidence of FMLA claims and approved intermittent leave claims.
Quantitative data such as brief case studies can strengthen these outcome measures by providing concrete examples of the program's impact in managing especially challenging cases.
SUMMARY
Employers are recogmzmg the impact of lost productivity on total benefit costs. In a recent report based on 2002 benefit data, lost productivity represented 71% of the full cost of health/absence benefits (Integrated Benefits Institute, 2004) . Occupational health nurse managers can develop FMLA leave management policies and programs to assure that leave is provided when appropriate, to help .. curb FMLA abuse and fraud, and to assist employers in defending adverse employment actions based on attendance. A review of employer policies and FMLA implementation also assesses compliance with the Act and provides the basis for appropriate responses in the case of legal actions and employee complaints to the U.S. Department of Labor.
